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Chairman Cicilline, Ranking Member Sensenbrenner, and members of the committee, I am 
pleased to submit this testimony for your hearing on Online Platforms and Market Power, Part 
2: Innovation and Entrepreneurship. 

NetChoice1 is a trade association of leading e-commerce and online companies promoting the 
value, convenience, and choice of internet business models. Our mission is to make the internet 
safe for free enterprise and for free expression.   

We work to promote the integrity and availability of the global internet and are significantly 
engaged in issues in the states, in Washington, and in international internet governance 
organizations. 

New developments in markets and in business-to-business and business-to-consumer 
relationships show robust competition and innovation 

The online environment is robust, healthy, and market players are numerous.  For consumers, 
prices are low.  For small businesses, opportunity and entrepreneurship are growing. And these 
results are because competition is robust.  

Today, American consumers have more choices and more information than ever.  Historically, 
consumers had to rely upon only a handful of nearby businesses from which to purchase 
products and services.  These businesses could set prices higher than competitors located 
further away, and customers had a difficult time researching the comparative value and quality 
of options. 

Today, thanks to the internet, consumers have access to a smorgasbord of products, 
businesses, and information about pricing.  With a couple of clicks customers can find the 
lowest prices for goods they want.  No longer limited to just nearby stores, the internet enables 
customers to buy from hundreds of thousands of stores across the country. 

Online services have evolved to help consumers find the lowest prices.  Websites such as 
Slickdeals2 help consumers find active discounts.  Services such as Honey3 enable real-time 
price comparison and coupon testing at checkout.  Today, customers can easily find the 
products they want at the lowest prices. 

For businesses, the internet has reduced barriers to entry and increased their potential 
marketplace.  Now an art student can easily sell paintings from her studio to anyone around the 
world, without first obtaining access to dealers and conceding markups to galleries.  A parent 
can sell their childrens’ old toys in a large market rather than relying on a one-day 
neighborhood yard sale.  Anyone can compete with any business, big or small. 

                                                        
1 NetChoice is a trade association of e-Commerce and online businesses, at www.netchoice.org   The views 
expressed here do not necessarily represent the views of every NetChoice member company. 
2 Slickdeals.net 
3 JoinHoney.com 
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There is no dearth of competition. The marketplace has never been more competitive. 

Large platforms help small businesses 

Anti-business advocates claim that “big is bad.” But for America’s small and mid-size 
businesses, the bigger the platform the better for reaching larger audiences.   

Consider the local custom furniture store.  Just fifteen years ago businesses like this could 
barely afford to place an ad in a local newspaper, let alone on TV or radio.  Thanks to large 
online platforms, for less than ten dollars a small business can reach thousands of potential 
customers and target them more accurately than ever. 

Large online platforms have given new growth opportunities to America’s small businesses.  
Consider the app stores on the Apple and Android platforms.  Developers can reach markets of 
millions of customers.  And the costs for a developer to distribute an app are intentionally low, 
to empower small developers to compete.  Fifteen years ago, this was only possible through 
significant outlays for advertising, distribution, and logistics to move software to customers.  
And even if developers decide to not publish their apps in the Android or Apple marketplaces, 
they can make their services available via device websites.   

Or consider how the platforms Etsy and eBay enable small sellers to find customers across the 
country and even around the world.   

These benefits are the result of allowing online platforms to grow and flourish because 
America’s antitrust law has relied upon the consumer welfare standard to regulate that growth. 

In Albany, NY, woodworker RichwoodNY uses Etsy to find 
customers from across the country. 
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William Wolstenholme in Cumberland, RI uses  
eBay to sell consignment to customers across the country. 

 

Missouri Star Quilt Company in Hamilton, MO uses  
YouTube to advertise to customers across the country. 
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Polling shows that Americans oppose government limitations on business acquisitions 
and Americans do not see consumers as the chief beneficiaries of big-tech breakups 

Polling of Americans conducted by Zogby Analytics and commissioned by NetChoice found 
overwhelming opposition to limitations on acquisitions by large online platforms.4  Moreover, 
this polling found overwhelming concern with breaking-up large online platforms. 

 

The Whatever Shack in Rock Springs, WY uses  
Facebook Marketplace to find customers from across the country. 

Turpin’s Jewelry in Dillard, GA uses  
eBay to find customers from across the country. 
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Question: Some groups are calling for the break-up of large tech businesses. Who do you 
believe would most benefit from a break-up? 

• 28% of those with an opinion said, “Consumers” would most benefit. 
• 53% of those with an opinion said, “Traditional industries competing with tech 

businesses” and “Anti-business groups” would most benefit. 

Question: If an online business becomes successful, should the government prevent them 
from acquiring any tech startups that seek to be acquired? 

• 86% of those with an opinion said “No” 

That same polling shows that: 

• Only 10% of Americans think the government should prevent successful online 
businesses from acquiring other companies. 
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Americans said that the government should most focus its anticompetitive resources on sectors 
other than tech.   

When asked: 

• Only 5% of Americans say the government should most focus its anticompetitive 
enforcement on tech platforms.5 

To compare: 

• 29% of Americans say the government should most focus its anticompetitive 
enforcement on pharmaceutical companies, and  

• 11% of Americans say the government should most focus on the electricity and gas 
industry.  

These findings are also seen in an NBC poll, “By a more emphatic 68% to 28%, respondents 
said such decisions [about big-tech breakups] should be left to the free market rather than 
government.”6 

While a Wall Street Journal - NBC poll shows that a majority of users have privacy concerns, 
there are other findings that are far more relevant to today’s hearing.  For example, their 
polling shows that Americans have very positive feelings about the large platforms (see image 
below).7   

Disruptive and generational changes in technology provide new avenues for 
competition 

With changes in technology, and in particular the growth of online platforms, we’ve seen a 
breakdown of barriers for new entrants into established markets.   Rapid innovation, combined 
with low barriers to entry, forces existing businesses to innovate and compete.   

                                                        
5 Id 
6 John Harwood, Americans don’t support Sen. Elizabeth Warren’s plan to break up big tech: Poll, CNBC (Apr. 5, 
2019) 
7 John D. McKinnon and Danny Dougherty, Americans Hate Social Media but Can’t Give It Up, WSJ/NBC News Poll 
Finds, Wall St. Jo. (Apr. 5, 2019). 
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Despite claims by some that “consumers are locked into large platforms and will not leave” 
public opinion and consumer behavior shows just the opposite.   

When it comes to online shopping the growth of new market entrants like Jet.com and Rakuten 
show competition is robust.  Online search enjoys robust competition, too. For local search 
Americans choose from Yelp, TripAdvisor, UrbanSpoon, and Angie’s List to name a few. For 
travel searches there are Expedia, Travelocity, Kayak, and many others.  More shoppers start 
their product searches on Amazon than on Google.8  And for general search we’ve the 
incredible growth of new search engines like DuckDuckGo.9  

As Yelp describes it in its latest earnings report, “We compete in rapidly evolving and intensely 
competitive markets, and we expect competition to intensify further in the future with the 
emergence of new technologies and market entrants.”10 

                                                        
8 Krista Garcia, More Product Searches Start on Amazon, eMarketer (Sept. 7, 2018) (“Nearly half (46.7%) of US 
internet users started product searches on Amazon compared with 34.6% who went to Google first, according.”). 
9 Matt Southern, DuckDuckGo Traffic Up 50% from Last Year, Hits New Record of 30M Daily Searches, Search 
Engine Journal (oct. 11, 2018). 
10 Yelp Inc., 10-Q, May 2019. 
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Competition is only an innovation away.  

Nationwide polling conducted by Zogby Analytics and commissioned by NetChoice11 showed 
consumers can and do leave platforms when better options are available. 

Question: Do you think that the services offered by online platforms like Apple, Google, 
Facebook, and Amazon can be replaced if a better competitor comes along? 

• 70% of those with an opinion said “Yes” 

Online advertising is competitive and new competitors are growing fast  

In the online advertising environment it is clear that there is robust competition to serve 
advertisers. 

But regulators should first question why they are limiting any market analysis to an “online 
environment.” Rather than look only at the online market, regulators should expand their 
analysis and market definition to cover all advertising – including television, radio, and 
newspapers. When it comes to these three markets they are often controlled by a few large 
players.  Moreover, advertising on TV and radio stations is exclusively controlled by the owners.     

Rather than look at online advertising in a vacuum, it is incumbent on regulators to look at 
consumers as multi-homing. Americans no longer spend so much time watching broadcast 
television or listening to the radio.  

Americans now engage in multitasking – surfing the web on 
their phones while watching a sporting event, for example. In 
that scenario there is an overlap in advertising and regulators 
should include this overlap in their analysis. 

Second, if regulators incorrectly limit their market analysis to 
only online advertising, they should discover that the online 
market is clearly competitive and new entrants are growing. 
While Google and Facebook remain the two largest online 
advertising platforms, Amazon’s service is catching up fast. 
From the Wall Street Journal:12  

Amazon’s ad revenue is expected to increase to $15 
billion in 2020, or just under 10% of the digital ad market share in the U.S., from 
$11.3 billion in 2019 and an 8.8% share, according to the latest forecast. 

  

                                                        
11 See Zogby Analytics survey of 1222 adults in the United States conducted from August 6, 2018 to August 8, 2018. 
12 Alexandra Bruell, Amazon’s Ad Business May Be Growing Faster Than Thought, Wall St. Jo. (Feb. 20, 2019). 

Wall St. Jo. Amazon’s Ad Business May 
Be Growing Faster Than Thought 
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LumaSCAPE13 (below) shows just how diverse and complex the online advertising ecosystem is. 

 
With such prolific diversity among advertising platforms, ad exchanges, and ad networks, it is 
clear that competition is robust. And using Amazon as an example, growth for new competitors 
is happening. 

Failure of anti-business proponents to prove their case 

Proponents of breaking-up tech companies via new theories of antitrust have failed to 
substantiate their allegations – even though the burden of proof rests with these accusers. 

Consider Sen. Elizabeth Warren’s Medium post,14 where she proclaims Facebook and Google as 
“monopolies” while ignoring their actual market share and growing competition in every 
market they serve. 

With less than 20 million U.S. users, Facebook’s messaging tool WhatsApp is much smaller than 
Apple’s iMessage, which connects over 90 million American consumers. 

TikTok, a fairly new competitor in the social media market, has over half a billion users 
worldwide. 

                                                        
13 LumaScape, available at, https://lumapartners.com/content/lumascapes/display-ad-tech-lumascape/ 
14 Sen. Elizabeth Warren, Here’s how we can break up Big Tech, Medium (Mar. 8 2019). 
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And in search, Google’s competition is a click away as 
we see the rapid ascent of new general search engines 
like DuckDuckGo15 and Google competes with tailored 
search like Yelp for restaurants and AngiesList for 
services. 

These American businesses are not consumer-harming monopolies as some claim but are social 
networking services that have earned global success in a competitive marketplace. 

American success stories, such as Google, Apple, and Facebook, empower small businesses to 
reach new customers all over the world like never before. From online marketplaces, to app 
stores, to photo sharing services, these platforms allow individuals to connect with the world in 
ways only dreamt of twenty years ago. 

We have seen other anti-business proclamations without facts from Tim Wu, who fails to make 
a substantive case throughout his book, The Curse of Bigness, despite having 300 pages in 
which to do so. 

Consider one of Wu’s first points. He cites indexes showing fewer large firms as evidence of 
consolidation. But Wu ignores similar indexes showing the resurgence in small firms. 

The Kauffman Index of Growth Entrepreneurship shows that entrepreneurship is at its highest 
levels since 2008. Main street growth and startup activity are likewise up.16 The US Bureau of 
Labor Statistics found self-employment is up since 2014 and is projected to grow at 7.9% —
 faster than the projected rate for all workers.17  This shows the inherent danger in making 
snap-decisions that ignore market changes over time.  

In essence, there is a direct correlation between the growth of small entrepreneurs and online 
platforms like eBay, Facebook, and Google. These platforms are helping small businesses the 
same way a large retailer operates as an anchor for a shopping center or mall. 

The larger these platforms grow means the more customers small businesses can reach with 
better targeting and lower costs. To America’s entrepreneurs, bigger is better when finding a 
platform for the most effective advertising. 58% of Americans, and 73% of those between 18 
and 24 years old, say online platforms helped them discover a small business they had not 
previously known.18 

Tim Wu sees a world where one business controls the market and once it has dominance, it 
raises prices on consumers and businesses. Take for example the oil industry, the example 
around which Wu bases his theory. 

                                                        
15 Matt Southern, DuckDuckGo Traffic Up 50% from Last Year, Hits New Record of 30M Daily Searches, Search 
Engine Journal (oct. 11, 2018) 
16 Kauffman Indicators of Entrepreneurship, available at https://indicators.kauffman.org 
17 Bureau of Labor and Statistics, Small-business options: Occupational outlook for self-employed workers, available 
at https://www.bls.gov/careeroutlook/2018/article/self-employment.htm 
18 NetChoice.org/TechlashPoll 

The consumer welfare standard looks 
to overall consumer welfare and 
economic efficiency as the main 
factors when engaging in antitrust 
analysis. 
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But under the existing consumer welfare standard, if big oil uses market power to raise prices, 
that would violate our existing antitrust standards. Moreover, Wu ignores President Teddy 
Roosevelt’s apprehension about the break-up.  Roosevelt lamented, “I do not see what good 
can come from dissolving the Standard Oil Company into 40 separate companies.”19 

Wu also cites actions against AT&T and IBM as evidence of antitrust failures. So, while Wu 
thinks he has found a slam-dunk argument against the consumer welfare standard, he actually 
shows that the current antitrust system and standards work effectively. 

Back in 2010, Tim Wu complained20 that Facebook’s size alone precludes new entrants. Yet 
Wu’s prognostications missed emerging Facebook competitors Twitter, Snapchat, Reddit, 
YouTube, and LinkedIn. And since 2010, we’ve seen the rise of additional social media 
competitors like Twitch, TikTok, Pinterest, and Tumblr. 

Likewise, Tim Wu and Sen. Warren complain about businesses giving preference to their own 
products ahead of others.   But it’s become expected for retailers – online and off – to offer 
their own brands to consumers seeking lower cost alternatives from a producer they trust. 

For example, Costco features its Kirkland brand in stores. Safeway features its O Organics and 
Signature Cafe brands. Kohl’s is known for its Tony Hawk brand while Macy’s has over 20 of its 
own private label brands. Trader Joe’s and Aldi markets prominently feature their proprietary 
products. 

If the prosecutor fails to prove their case, as Sen. Warren, Tim Wu, and their allies have, then 
governmental action cannot be justified. 

Reviewing merger consent decrees 

When the termination date of a merger or acquisition consent decree is approaching, that is a 
prime opportunity to do a second review of market conditions and company conduct. The 
overseeing agency should review the current market and identify whether the concerns that 
gave rise to the earlier consent decree remain relevant.  If those concerns are no longer 
relevant, the consent decree should be allowed to expire.  

However, if pre-acquisition or pre-merger concerns remain, or the company shows evidence of 
anti-competitive behavior, then the consent decree should be extended.    

For example, the approved merger of Ticketmaster and Live Nation was subject to a 10-year 
consent decree that expires in 2020.21 This approved vertical merger allowed the dominant 
ticketing platform to merge with the largest promoter of concerts. 

When reviewing the Ticketmaster-Live Nation transaction in 2010, the Department of Justice 
raised concerns that “This loss of competition likely would result in higher prices for and less 
                                                        
19 Crane, All I Really Need to Know About Antitrust I Learned in 1912, Iowa Law Review Vol. 100:2025, 2030. 
20 Tim Wu, In the Grip of the New Monopolists, Wall St. Jo (Nov. 13, 2010). 
21 U.S. v. Ticketmaster Entertainment, Inc., Case: 1:10-cv-00139 (U.S.D.C. 2010). 
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innovation in primary ticketing services.”22  The DoJ was prescient: in the decade since that 
merger, Ticketmaster continues to maintain a market share of 70-80% in primary ticket sales.23   

Ticketmaster and Live Nation are now expanding efforts to control event ticketing 
transactions, by restricting how fans sell or give away their tickets.  They are preventing resale 
of tickets on non-Ticketmaster platforms, using their dominance in primary ticket sales to 
prohibit competition with respect to ticket resales. 

In addition to using terms and conditions, technology, and business conditions with their 
partners to restrict transferability of tickets amongst consumers,24 Ticketmaster-Live Nation 
also uses threats of retaliation to dominate the ticket market and impede competition.25 

Any objective review of Ticketmaster-Live Nation would conclude that the consent decree is not 
working.  This is a prime example of where oversight agencies should use their merger review 
powers to maintain a competitive marketplace that serves consumer interests and institute 
remedies that will ensure competition in the ticket industry. 

 

Congress should proceed carefully when hearing calls to “break-up” technology businesses – no 
matter how loudly a few are complaining. Instead, Congress should retain and protect the 
model on which consumers and business have relied and it has and will continue to work – the 
consumer welfare standard for antitrust 

We thank you for your consideration and look forward to your questions.  

 

                                                        
22 Id. 
23 Id. 
24 See, Ticketmaster Credit Card Entry, available at https://www.ticketmaster.com/h/credit-card-entry.html (“Can I 
sell Credit Card Entry tickets? That’s up to the artist, team, or venue! If they give the green light you’ll see a Sell 
button when you click the order number under Order History in My Account.”). 
25 See, e.g., Jem Aswad, Department of Justice ‘Looking Into Accusations’ Against Live Nation, Report Claims, 
Variety (Apr. 1, 2018) (““They have been reviewing complaints that Live Nation, which manages 500 artists, 
including U2 and Miley Cyrus, has used its control over concert tours to pressure venues into contracting with’”). 


